
interest finding that such connection would not be in the p.Jblic interest.249
BellSouth suggests, however, that the Ccmnission pennit ratcheting of
switched services subject to existing bundled switched access rates, plus a
transitiona~ oswitched access cormection subelement to apply to inter­
connectors. 5

107. MFS argues that the Ccmnission need not prohibit
interconnectors fran entering the switched market pending carpletion of the
switched access expanded interconnection proceeding because there is no way
an interconnector could obtain access to switched traffic without paying IE
transport charges. Therefore, according to MFS, CAPs would have no incentive
to purchase switched services and resell them to an !XC. Even if inter­
comectors did so, MFS ~s that the IECs would continue to recover the
same amount of revenue. 251 MFS contends that if the Ccmnission chooses to
restrict CAP ratcheting or carriage of switched traffic, it must plaoe the
same restrictions on the LEes in order to prevent unfair carpet.ition.252

108. Discussion. In the initial Notice, we stated our intention
to go forward with expanded interconnection for special access service while
studying the desirability of such arrangements for switched transport further
before deciding whether to proceed. This decision was based on our
conclusion that conpetition for the provision of switched transport raised
questions concerning separations and. transport rates, potentially affecting
residential custarers, that do not exist in the special access context.
Additionally, the Coomission recognized the significant carpetitive
i.np1ications of allowing interconnectors to carpete by offering flat-rated
transport service while the LEes were required to charge on a per-minute
basis.

109• Given the potential effect of CAP ratcheting on the market
for switched transport, we do not believe at this time that interconnectors
should be allowed to ratchet at a date significantly before the IECs have
i.np1errented a new transport rate structure. If interconnectors were allowed
to ratchet, their custarers could treat the interconnect.or facilities in the
central office as a POP and thus qualify for switched transport service at;

249 Be11South Carments at 16-18; Be11South Reply Ccmnents at 33 n.66;
Rochester Comments at 30-32.

250 Be11South Comments at 20-21.

251 MFS Reply Comments at 25. MFS concedes that the CAP custaner
would be able to avoid distance-sensitive switched transport charges. It
points out that switched access custaterS could achieve the same result by
locating a "closet POP" within the lowest rate banci, however, and argues that
the LEes could eliminate the incentive for custaners to do this by reducing
their transport mileage charges. Is:L at 25 n.20.

252 ~ at 23-26. According to Pacific, only about 0.47 % of Pacific
Bell's special access traffic is provided pursuant to "ratcheting" or shared
use tariff provisions. Pacific Reply Comments at 12 n.1g.
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the initial lowest price rate·band in the LFC transport tariff. '1beae rates
are distance sensitive and priced on a per minute basis. 'lbus,
interconnectors would be substituting their facilities for those of the IIX:
in transporting the call to an !XC POP, premnably aR>lying flat-rated
pricing for the service as is done for special access. To the extent that
LEe costs are recovered through distance sensitive rates, ratcheting
effectively forces the LFC per minute charge to caapete against the CAPs'
flat rate charges, and forces the LFC to face the potential of losing
significant am:nmts of revenue before transport rate restructuring occurs.
In light of the benefits that custaners realize through ratcheting, ,. em not
believe that barring LEe ratcheting as advocated by MrS is in the public
interest.

A. Overview

110. In this section of the· Order, we address tbe pricing and rate
stmeture issues associated with special access expanded intercamection.
There are four major issues that III.lSt be resolved. First, we III.lSt consider
the rate structure and level of the connection charges that interconnectors
will pay LF:Cs to cover the costs of virtual and J:hysical collocation.
second, we must decide whether the LEes will be pemdtted to charge inter­
connectors a contribution element over and above the connection charges, and
if so, how they are to calculate the amount of such an element. we III.lSt also
answer a m.m1ber of questions related to the tariffing of connection ch.arge
subelenents. Finally, we must determine the extent to which the LEes will be
pennitted flexibility in setting their own special access rates in the face
of increased carpetition.

111. The ccmnents generally reveal two altemative mxIels for
resolving the special access expanded interconnection pricing and rate
structure issues. The LEes advocate an awroach involving minimal ~atory
constraints on them. The CAPs support a very different awroach that is nuch
more advantageous to interconnectors.

112. The LECs argue that they should be allowed a substantial
degree of freedan to detenni.ne prices and rate stmctures for the connection
charges, contribution element, and their own special access services. The
likely result would be relatively high. connection charges, contribution
element, or both. Their awroach would also give the LEes broad flexibility
to adjust the rates for their own services in response to carpetition.

113. According to the CAPs and certain other parties, the
CClrmission should adept regulatory ground roles that would actively prcmXe
carpetitive entry and market penetration by the CAPs. Ulder the CAP
~roach, the LEes would be required to establish relatively low connection
charges and would not be allowed to iJrpose a contribution charge. At the
same time, the LEes' flexibility to price their own special access services
would be very limited until carpetition has developed further.

114. The pricing neasures we adept represent an awroach that
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draws from both these alternatives. OUr pricing rules are also carefully
designed to ensure that regulation does not artificially distort the
devel~t of coopetition, undennini.ng custaner benefits. For exarrple, non­
cost-based restrictions on LEe responses to carpetition would create a
pricing umbrella for the CAPs, Potentially fostering uneconanic investment,
and depriving custaners of the benefits of lEe rate reductions. At the same
time, excessive LEe connection or contribution charges would hinder the
devel~t of coopetition, depriving custcm!rs of the associated efficiency
gains.

115. under our approach, the IECs will be allowed to recover
through the connection charges a reasonable share of overheads, as is the
case with the prices for other camu.mications services. Although no
contribution charge will be permitted at this time, the ux::s may file
requests seeking carmi.ssion approval of a limited contribution charge
targeted to recover specifically identified subsidies or non-cost-based
allocations that they demonstrate are E!IT'tEdded in the rates for lEe special
access services subject to carpetition. In addition, the ux:s will be given
scm! additional pricing flexibility to respond. to carpetition. This pricing
structure for expanded interconnection for special access is designed to
foster economic efficiency by ensuring that affected ~~!s' decisions
regarding market entry and pricing reflect appropriate costs.

253 Over the past two decades, the camdssion has removed regulatoIY
barriers to entry, thereby fostering the develcpnent of carpetition in
various markets, including the interexchange market. While interexchange
eatpetition has developed relatively slowly, there are significant
differences between the conditions prevailing while interexchange carpetition
was developing and those that exist in the special access and switched
transport markets today. Taken together, these differences indicate that
special access and switched transport coopetition could develop ImJch more
rapidly than interexchange coopetition did.

First, once CAPs are interconnected to the central offices that
handle heavy traffic, they can gain a significant share of the access market
by selling their services to the three largest IXCs. In contrast to this,
the new IXCs (other catrllOn carriers, or CXX:S) had to market their inter­
exchange services to thousands of individual custaners to capture the market
shares they now hold. Second, unequal access hindered the develcpnent of
interexchange coopetition for many years, undennining marketplace acceptance
of ace services. By contrast, the interconnection received by the CAPs,
under either virtual or physical collocation, would be technically
carparable to that used by the IECs. Finally, it is not clear that access
traffic will grow rapidly enough to offset IEC traffic losses to the new
entrants. In the case of interexchange carpetition, the growth of
interstate toll traffic was sti.rmllated substantially by the access charge
:reductions accoopanying illplem:mtation of SICs and separations changes.
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B. ca.ection a.rges

1. Rate Stzuctme

116. Notice. we tentatively concluded that the Ccmnission should
adopt new rate stIUcture ~J:eilents in oJ:der to accamvxiate expended inter­
connection. AcCO~lY' we sought cament on two rate structure (l'tions for
virtual collocation. Under one altemative, new connection chaz:ges would
be designed. for interconnectors, who would also pay for special central
office features such as specially designated electrcnic equipaent dedicated
to their use. IEC special access custaners would conti.rl.Je to pay existing
channel tennination rates. under the other alternative, the current channel
temination charge would be unbundJ.eci into two separate charges: a
transmission charge paid only by uoc: special access custcmers, and a
connection charge paid by .both lEC special access custaners and inter­
connectors. The connection charge would mcover the UX::S' cost of
transmission fran the central office to the interconnection point, as well as
the use of central office features. We also invited. cannent an the
application of these altemative rate structures to physical collocation,
noting that different costs would be included in an unbundled connection
charge for physical collocation because int~or use of lEC facilities
differs under physical and virtual collocation.

117. Cgrments. The parties are divided in their SURX>rt for the
two options. Scme suggest variations on the two altematives proposed by the
Ccmnission. Ameritech, SW Bell, Teleport, MrS, I~~ tel, eatpTel, Ad Hoc,
and lCA favor creating new connection charges. They say that the
unbundling altemative would be burdenscme, confusing and. disruptive to the
majority of special access eustcmers and. would benefit only a few parties.
MrS asserts that the unbundling altemative is unworkable and unnecessar:y,
and that it would be difficult to create pricing parity between physical and
virtual collocation under the unbundling option. several CAPs also argue
that the ~dling cq:proach would treat them as eustcmers rather than co­
carriers.2 Teleport contends that the charges for interconnection
facilities sh~~~d not be dependent on the aroount of CAP traffic provided over
the facility. Scme CAPs and users state that the unbundling option would

254 Notice, 6 FCC Red at 3265, ~~ 37-40.

255 ~,~ 41.

256 Ameritech carments at 59-61; Ameritech Pteply cailtents at 45; SW
Bell Ccmnents, Aw. C at 1-3; Teleport carments at 16-19; WS CCJmlents at 79­
82; ICC Ccmnents at 14; lCA carments at 10-13; tel cailients at 22-25; CCIlpTel
carments at 18-19; Ad Hoc carments at: 28-29.

257 Teleport Carments at 12; HE'S carments at 80-81; nR CCJmlents at
12-13.

258 Teleport Ccmnents at 15, 17.
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not be appropriate for physical collocation.259 The CAPs generally enphasize
that the rate structure chosen should ensure that the connections ux::s
provide to inteIg~ctors are econanically carparable to those they provide
for themselves.

118. SlJRX)rters of the unbundling p~sal include NYNEX, C8nte1,
SNET, AT&T, the Bankers, GSA, SBA, and Justice. These parties argue that
unbundling would facilitate carpet.ition between ux::s and CAPs for the
transmission element, since lEC SPecial access cust.aners and CAPs would pay
the same connection element. AT&T and Justice both argue that the unbundled
alternative would help eliminate the inefficiencies and cross-subsidies tuilt
into the current rate structure, facilitate cost-based pricing of each
element, prevent 't~rimination, and be consistent with the reoent unbundling
of OOA elements. Sate of the smaller ~~ and a rnmiJer of state
carmissions also support the unbundling option. NTIA SlJRX)rts allowing
the ux::s t0

6
experiment with either rate structure, although it favors

unbundling.2 4

119. USTA, GI'E, and Rochester argue that the camdssion should not
inpose a SPecific rate structure and urge the carmission to let the ux::s
determine which rate structure to inplement.265

120. Discussion. Expanded interconnection will benefit cust.aners
by allowing them to buy only the lEC central office connections that they
need and to purchase other se~ices (such as transmission) fran third parties
or provide these se~ices themselves. Accordingly, either proposed rate

259 Teleport Ccmnents at 17 (unbundling existing SPecial access rates
would not work for physical collocation because connection charges should not
be dePendent on the aIOOunt of CAP traffic provided over interconnected
facilities); Bankers Ccmnents at 16-17 (unbundling option would not reflect
LEe cost savings associated with not providing equipnent under physical
collocation) .

260 .s=, ~, Teleport Ccmnents at 8.

261 NYNEX Ccmnents at 24-25; centel Ccmnents at 7-8; SNET carments at
17-18 (but favoring new connection charges if expanded interconnection rights
limited to CAPs); AT&T carments at 8-11; Bankers carments at 15-16
(supporting unbundling for virtual collocation only); GSA carments at 13-15;
SBA ccmnents at 26-28; Justice Reply Ccmnents at 45-49.

262 AT&T Ccmnents at 9-10; Justice Reply carments at 46-48.

263 .see,~, Teleport Denver Ccmnents at 10; Florida carments at 11;
Illinois <:aments at 11; Michigan <:aments at 8; D.C. cemnents at 2.

264 NTIA Reply Ccmnents at 16.

265 USTA CcI'Imants at 47; USTA Reply Ccmnents at 31-34; GI'E caments at
37-39; Rochester Reply caments at 15.
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structure for expanded interconnection would effectively unbundle lEe
transmission facilities fran IEC central office connections. Foxmally
dividing the special access rate structure into separate transnission and
connection charges, as proposed in the Notice, however, would not be
awropriate for most service elerrents covered by connection charges, because
the services provided to interconnectors will not entirely parallel the
services provided to IEC special access custaners.266 Formal unbundling is
also inconsistent with our decision to pennit individually motiated tariff
provisions for certain elerrents of the connection charges. Accordingly,
we will require that the IECs inplement expanded intercamection by creating
new connection charge elerrents for services they provide to interconnectors,
rather than through formal unbundling of the SPeCial access rate structure
into separate transmission and connection charge$.268

121. The IECs' connection charges will cover a Ill.JrI'ber of
different functions and equiprent. Thus, the IECs should tariff a Ill.JrI'ber of
different connection charge subelerrents. We conclude that, at least
initially, we should not inpose a detailed rate structure on the IECs.
Rather, we will allow the IECs to establish reasonable disaggxegated
subelernents for the connection charges, except that we will require the IECs

:de~\~~~~h ~off~;f~~el=tfi:t,~~~e~i~f=ret~~rE~~
their connection charge rate structures to reflect their physical collocation
offering, or any virtual collocation arrangements they negotiate with inter­
connectors. It will also permit the LEes to make their interstate connection
charge rate structure consistent with their intrastate expanded inter­
connection rate structures. At least during the initial inplementation
period, we believe that the benefits of this flexibility outweigh the

266 For exanple, under physical collocation, interconnectors will rent
floor space in IEC offices.

267 ~.1DW c.rr 159.

268 We will not require unbundling of the cross-connect element fran
existing LEe special access rates, even though the cross-connect service that
LEes provide to interconnectors and to LEe special access custaners is
identical, because the awarently small magnitude of this charge does not
justify the administrative burdens of such unbundling. For exanple, New York
Telephone's intrastate cross-connect charge is $3.51 per m:>nth for a DS1. We
will, however, require unbundling of any contribution charge that may be
irrposed in the future fran existing special access channel termination rates,
with the contribution charge awlying to both IEC special access custaners
and interconnectors. We believe that unbundling any contribution charge is
necessary to facilitate even-handed application of such a charge to both
interconnectors and IEC special access custaners. .s= infra Cft 143-49.

269 We conclude, however, that the magnitude of connection charges
should not be based on the number or type of interconnected circuits a
subscriber has, unless the cost of providing service depends upon the number
or type of interconnected circuits.
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drawbacks of a non-unifonn connection charge rate structure.

2.

122. Notice. we stated that in a price cap environment, review of
initial rates based on costs may remain ClR'ropriate when,as in expanded
interconnection, we make fundamental changes in the access charge structu.te
to remove barriers to carpetition. we tentatively concluded that the initial
rates for the new sel:Vice elements to be paid by interconnecti.ng parties
should be reviewed not only under the price cap rules, but also p.JrSUa1'1t to
additional standards. In particular, we tentatively concluded that the price
cap IECs should be required to justify their initial rates for connection
charges and special central office services, to describe how they detemined
the direct costs of providing such services, and to explain the ovemead
loadings used in rate develOflDeI1t. we stated that the sane level of
scrutiny should awly to both new and restructured services. Finally, we
sought carmen~ 8n whether proposed rates should be required to meet the net
:revenue test. 7

123. Cgrments. Most of the IECs argue that the existing price cap
rules are ;pequate for :review of connection charges paid by inter­
connectors. 2 1 Serre of the LEes and Dr. Alfred Kahn, testifying on their
behalf, generally argue that connection charges should be priced at the ux:'s
incremental cost of providing interconnection plus a contribution calculated
by subtracting the incremental costs of special access and ¥1~erconnection

services from the LEe' s total revenues fran those services. Ameritech
opposes any requirement that LEes provide fully distributed cost support for
initial rates and subsequent rate changes, but argues that, under such an
approach, a rate of return greater than 11.25% could be awropriate~r
expanded interconnection would greatly increase the IECs' business risk.

124. Gl'E, SW Bell and Rochester generally support ClR'lication of
the net revenue test, which would requi:re that they set rates for new
sel:Vices at levels high enough to avoid reductions in net revenues. They
argue that an adequate level of contribution to general~ would be
guaranteed if the connection charges pass the net :revenue· test. A nurri:ler
of other LEes oppose awlication of the net :revenue test, although they

270 NOtice, 6 FCC Red at 3266-68, ~~ 47-55.

271 ~,~, U S west Ccrrrrents at 25-29; BellSouth carments at 67­
70; SW Bell carments, Aw. C at 4-5; Rochester carments at 25-26; USTA
Ccrrrrents at 55.

Ameritech Reply Ccrrrrents at 52-53, 61-63.

14;
272 ~,~, Pacific carments at 51; Bell Atlantic CCmnents at A-13­

Kahn Affidavit at 16, 18.

273

274 GTE Call1eut.s at 39-44; SW Bell carments, Aw. C at 5-7; SW Bell
Reply c.aments at 66-70; Rochester carments at 25-26; USTA carments at 52-53.
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generally seek a high contribution element that ~~ have an effect similar
to connection charges meeting the net revenue test.

125. The CAPs, lXCs, and users generally argue that the Ccmnission
should require the LEes to base their initial connection charge rates on
demonstrated costs. 276 several of these parties argue that the IEC prices
for these services should reflect direct or incremental costs, without
carpany-wide overhead allocations. Teleport Denver proposes that the
Ccrrmission require full 2~9st suwort data under section 61.38 of our Rules
for the initial filings. M:I suggests the use of "Total service-Long Run
Incremental Costs," which includes Sate fixed costs, and proposes that the
same 11.25% cost of capital used for pricing other services be used for
pricing expanded interconnection, arguing that there is no justificat~ for
a risk premium when providing a bottleneck facility to carpetitors. Ad
Hoc proposes that IECs be required to provide central office space and
related services to physically collocated interconnectors at the same rate
the IECs would charge their unregulated affiliates for such space and
services under their cost allocation manual treatment of affiliate
transactions.279 D.C. states that connection charges should be justified
based on direct and overhead costs.280 EMR, a CAP investor and custaner,
specifically argues that C9fiPetition cannot develop if CAPs must pay retail
prices for LEe services. 281 The CAPs oppose application of the net revenue
test, asserting that it would result in connection charges high enough to
stifle conpetition. 282

126. A number of parties also advance proposals for pricing parity
between connection charges for virtual and physical collocation. For
exarrple, Centel, Florida and Michigan propose pooling the cost of providing
connections for virtual and physical collocation, and establishing an

275 .se,e,.e..ag,.., NYNEX caements at 50-51; Bell Atlantic carments at
A-15-16; Pacific Comments at 48-50; SNET Comments at 21-22.

276 ,s=,~, MFS Comments at 103-07; u:x:ate carments at 31-32; EMR
Reply caements at 13-14; Allnet carments at 7; M:I carments at 26; Ad Hoc
caements at 32-33; COOpuServe caements at 8-9; EDS carments at 4-5; GSA
caements at 19; lCA Comments at 19.

277

278

279

280

281

282

Teleport Denver Comments at 12-13.

M:l Comments at 26; M::I Reply Comments at 52.

.Ad Hoc Ccmnents at 31.

D.C. Ccmnents at 4.

EMR Reply Ccmnents at 13-14.

~, ~, MFS Ccmnents at 102-03.
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averaged comection charge rate for both types of interconnection.283
Teleport argues that LEe charges for virtual collocation should be

~~~~~:2~~~l~~tha~~~~~ ~i~ual~~l=:=:%:~
awroximation of physical collocation as possible, the carmi.ssion should
require that the sane rate elements ClR'ly to both fOImS of interconnection.
It argues that under virtual collocation, interconnectors should pay Plantan
or surrogate space occupancy charges, even though they would not actually

:,~~~t:~lph~~~lY~~locaa:ed~iC:.2~ ~~onthat~
rates for maintenance and repair activities perfonned by the ux::s should be
priced to reflect CAP labor rates to preclude the IEC fran eaming undue
profits. 286 The Bankers sul:Jnit that the rate structure adopted should create
pricing parity between the LEes and their carpetitors, and should ensure that
LEes, not interconnectors, bear any reasonable costs associated with virtual
collocation that would not be incurred if physical collocation were
available. 287 .Ad Hoc proposes different connection charges for virtual and
physical collocation but overall pricing parity between the two types of
collocation, lower rates for interconnectors that supply their own equipnent,
and a supplemental charge for v~~ual collocation custaners that intercormect
beyond the prescribed distance.

127. Discussion . Given the fundarrental nature of this restIUC­
turing of special access service and the inportance of the cormection charge
rate levels to the developrent of econanically sound carpetition benefiting
custaners, we conclude that the connection charge rate levels should receive
the sane scrutiny regardless of whether the rate changes would~¥ as a
rate restructure or a new service under the price cap rules. In
particular, we will require the IECs to develop and justify consistent
nethodologies for deriving the direct cost of providing similar types of new
Offerings, including expanded interconnection services covered by the

283
at 9.

284

285

286

287

288

centel Ccmnents at 8-9; Florida carments at 13; Michigan carments

Teleport Conments at 8, 3l.

MFS Corrrrents at 76-77.

Locate corrrrents at 37-38.

Bankers Ccmrents at 15-16.

.Ad Hoc carments at 29.

289 For the reasons set out below in our discussion of the net revenue
test, ~~ C][ 129, however, the revenue neutrality test usually cg>lied
to restructured, unbundled basic serving elements (BSEs) will not awly to
connection charges in the expanded interconnection context.
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connection charge rate elements.290

128. We will also require the IECs to justify any deviations fran
unifonn overhead loadings that they propose for pricing connection charaes,
although we will not specify a particular methodology in advance. 291 .uiider
this approach, if a LEC proposes to price connection charges to reflect fully
distributed overhead loadings, we will carpare such loadings to the ovemead
loadin~s used for other services and recrnre Fification for an,

differences in overhead loadings. The requirement that the IECs use a
consistent direct cost methodology and justify any deviations fran unifozm
overhead loadings in the tariff review process will give affected parties
substantial protection, while according the IECs sane flexibility in setting
the initial rate levels for connection charge subelements. 292

290 Different direct costing methodologies could be used for different
types of new offerings when justified by the IB::. This requirement reflects
our policy for the pricing of new services adopted in the IEC Price CIP
proceeding. Arrendments of Part 69 of the carmission's Rules Relating to the
Creation of Access Charge Subelements for cpm Network Architecture, 6 FCC
Red 4524, 4531 (1991). certain aspects of the new services test are not
applicable in the context of expanded interconnection, however. For exanple,
a risk premium would be inawropriate with respect to connection charges,
since provision of expanded interconnection does not involve risky investment
and technological research and developnent by the LEes. Similarly, we
conclude that the pricing test applicable to new versions of existing
services does not apply to connection charges for expanded interconnection.
Amandments of Part 69 of the Canmission's Rules Relating to the Creation of
Access Olarge Subelements for cpm Network Archi.tecture, 7 FCC Red 5235,
5236-37 (1992).

291 Contrary to the arguments of certain parties, we believe that it
would not be reasonable to require the LECs to base their connection charges
only on the direct costs of these services, with no loadings for overhead
costs. Direct-cost-based pricing of connection charges, which would make
these charges one of the few, if any, LEC offerings not recovering
overheads, would either require all other IEC services to recover a
proportionally greater share of such costs or require the IECs to forgo
revenues. Moreover, the low charges for interconnection with IEC facilities
resulting from this approach would give interconnectors false econanic
signals that could stinulate uneconanic entry into the access market.

292 Because expanded interconnection is a basic service offering, we
decline to set the level of connection charges using the cost allocation
methods that apply to transactions with unregulated affiliates. we believe
that the approach we are adopting is IOOre fully consistent with carm:i.ssion
precedent and will more effectively aci::iress concems about discrimination
and anti-cClt'petitive pricing. Nor is there a need to establish a fully
distributed cost pricing floor for the connection charges in order to protect
other ratepayers. The LEes have anple incentives to avoid underpricing the
connection charges.

60



129. we also conclude ~j we should not require that connection
charges meet the net revenue test. setting new service prices to satisfy
the net revenue test would produce prices targeted to ensure that the carrier
will not lose revenues through the offering of the new sendce over an
extended period of time. This standard is inconsistent with a regulatorily
mandated new29se:rvice designed to subject IECs to the rigors of increased
carpetition. 4 The main risk here is that IECs will seek to ovezprice the
se:rvices used by carpetitors in order to deter entry. The net revenue test
would not only fail to protect against this, but would tend to produce
connection charges that substantially exceed the cost of providing excanded
interconnection, undeITClining carpetition in the special access market :2'95· - - -

130. Finally, we decline to require that ux:s set connection
charges to ensure that interconnectors using virtual and physical collocation
arrangements pay the sane total prices. The services, equipnent, and
facilities LEes provide under virtual and physical collocation differ, as do
the functions that the interconnector perfonns for itself.296 we believe
that the initial connection charges for both virtual and physical COll~t~on
should reflect the costs of the se:rvices that the ux:: actually provides. :9

131. we also reject the contentions that services provided by the
LEes under physical or virtual collocation ItU.1St be priced based on inter­
connectors' wage rates, rather than those of the UX:S. To the extent that
the LEes have higher wage rates, such a requirement could force the ux::s to

293 we recently concluded that the cost support requirements for new
se:rvices made the net revenue test superfluous as a check on predatory
pricing and decided no longer to require it for new lEC se:rvices in general.
AmendnxIDts of Part. 69 of the Cgrmission's Rules Relating to the Creation of
Access Olarge Subelements for Open Network Architecture, 7 Fa:: Red 5235, 5237
(1992) .

294 Indeed, inherent in the concept of carpetition is the potential
loss of revenues by a competitor.

295 In fact, in this case, the net revenue test would function like a
very high contribution element designed to recover lost contributions to LEe
overheads -- a result that we reject in the section of this Order ackiressing
the contribution element. ~~ <j[ 144.

296 For exarrple, the construction work necessary to prepare a central
office for physical collocation typically would be greater than that required
to provide virtual collocation. Also, under physical collocation, inter­
connectors use more central office floor space than is the case under virtual
collocation. under virtual collocation, however, the LEC performs
installation, maintenance, and repair functions that the interconnector
perfonns for itself under physical collocation.

297 contrary to the concerns of certain parties about the pricing of
virtual collocation, we enphasize that under our rules, neither virtual nor
physical collocation would be priced as a discounted fom of special access.
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provide expanded intercormection services at a loss. we believe that the
lECs are entitled to charge for those services based on their own wage rates.
While this may result in higher charges for maintenance and repair under
virtual collocation, we do not believe that this difference warrants
mandatory use of intercormector wage rates for virtual collocation,
particularly given that physical collocation will generally be available as
an alternative and other charges, such as those for central office space
usage, will lead to carparatively higher charges under physical
collocation. 98

3. &Jbsequent Rate C1laD]es

132. Notice. we proposed amending the price cap roles to create a
new, separate subindex consisting of cormection charges and special central
office charges for services used by interconnecting parties. we proposed to
limit pricing flexibility for this service group to annual increases of 2%
relative to the per:e1!f~ change in the price cap index for the special
access service basket. we also sought carment on .ar:PrOPriate pricing
standards for LEes subject to rate of return regulation.300 - -

133. Garments. Most of the LEes generally oppose the proposal in
the Notice, arguing that the existing protections in the price cap regime
will be sufficient and that acXii.tional restrictions on price changes would be
unnecessary and countetproductive. 301 They assert that 2% would be too
narrow a banding limit, and that the Ccmni.ssion should follow its general
detennination in the price cap rules that a 5% band is adequate. 302

298 The requests by certain LEes for authorization of increased
earnings levels in recognition of increased market risk flowing fran
expanded interconnection are beyond the scope of this proceeding.

299 Under this proposal, the connection and special central office
service charges would also continue to be included in the four existing
special access service groupings -- (1) voice grade, WATS, metallic and
telegraph; (2) audio and video; (3) high capacity and digital data services;
and (4) wideband data and wideband analog -- for pw;poses of awlying the 5%
banding restrictions applicable to those groupings. ~ Notice, 6 FCC Red
at 3268, ~~ 57-60.

300 ~ at 3269, ~~ 61-63.

301 ~,iLSa" U S west Ccmnents at 29-30; NmE:X Ccmnents at 52-53;
1meritech Ccmnents at 66-67; GI'E Ccmnents at 44-46; USTA Q:mnents at 63.

302 ~,~, BellSouth Ccmnents at 70-71; GTE Ccmnents at 44-45;
United Ccmnents at 15; USTA Ccmnents at 60-63; SW Bell Reply carments at 73;
1meritech Reply Ccmnents at 48-50.
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134. On the other hand, a number of CAPs and users support. the 2'
ceiling proposed in the Notice for the connection charge subindex.303 WS

:e~:~ ~e~~~::fJ(~=:sta~e:;;~~:: ~~.:
Michigan, and the SEA argue that the connection charge should not be subject
to change under the price cap rules, with subsequent changes in the
~~gn charge scrutinized under the same st~ as the initial
rates. NI'IA owoses the narrower 2% ceiling. Justice supports
additional scrutiny of subsequent changes :W, the connection charges due to
the potential for anti-catpetitive pricing.

135. Lincoln, a Tier 1 LEe under rate of return regulation, argues
that existing rules for rate of retum carriers provide adequate guidelines
for ~~~e justification, and that no new rules are necessary for these
IECs. several ccmnenters, however, express concern about review of
subsequent rate changes by rate of return I.ECs to prevent discrimination or
cross-subsidization. GSA suggests a requirement that transmission am
connect18n charges be separately targeted to achieve their authorized rate of
retum,3 9 while MFS argues that any change in the relative overhead loadings
applicable to connection charges, central office SeJ:Vices, channel
tenninations and channel mileage should trigger an investigation, absent
compelling justification.310

136. Discussion. As discussed in detail elsewhere in this Order,
we are peDnitting the LEes and interconnectors significant ability to
negotiate some details of their virtual collocation arrangements, which would
then be tariffed. Thus, different interconnectors may use different types of
central office equipnent under virtual collocation and structure the

=~~ ~~~=;~ ~~fl~~O~~;o~~fican~~3f~~
this treatment will produce rate level differences that could easily distort

303 ~,~, ICC Ccmnents at 15-16; Teleport Denver Ccmnents at 13;
.Ad Hoc Conments at 33.

304 MFS Comments at 109-10.

305 SEA Corrments at 31; D.C. Ccmnents at 3-4; Michigan Ccmnents at 14-
15.

306

307

308

309

310

311

NTIA Reply Ccmnents at 18-19.

Justice Reply Corrments at 52-53.

Lincoln carments at 11-12. ~ AW USTA Ccmnents at 54-55.

GSA Corrments at 20.

MFS Ccmrents at 111.

~~ C]l 40, infra «]lC]l 158-59.
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the results of price cap review, at least during the initial phases of
expanded interconnection, we will not iJrpose a separate price cap subindex
with a 2% ceiling on rate increases for connection charges as proposed. in the
Notice. Under the original price cap roles, AT&T excluded special
construction services and custan tariff services fran price cap baskets
because such services were not amenable to price cap treatment and because
traditional regulatory pr.ocedures cq::peared to better protect consuners with
respect to such services. 312 .For similar reasons, we now designate expanded
interconnection services covered by c~ion charges as services that are
excluded fran the IECs' price cap baskets. 13 we ~ll 8}:Ply non-stJ:eamlined
tariff review standards to connection charges. After the initial
inplementation phase, connection charges may be sufficiently unifom to
Pemit price cap treatment.

137. We also conclude that the existing tariff review standards
and procedures are adequate to prevent discrimination or cross-subsidization
by rate of return IECs. Accordingly, we do not adopt additional requirements
to govern subsequent changes in cormection charges by rate of retum IB:s.
We will also require that revenue fran connection charges be included in the
special access service category to measure earnings for WtPQses of
detemining cClI'C'Pliance with the maxi.rmJm allowable rate of return.:310

C. eatt.ri.b.Jti.on Qlarge

138. Notice. While uncertain of the need for a contribution
element, we requested ccmnent on whether such a charge is necessary to

~~~~I~n~16~~~~S~ywo~ge~:~j~i~~the~al~:i
of any contribution charge, and proposed that changes to such charges be
pemitted only through further order or a prescribed fonnula, and not under
the price cap mechanism. 317

139. Cooments. The IECs suwort a substantial contribution charge
to help recover costs associated with geographic averaging, cross-subsidies

312 Policy and Rules Concerning Bates for Dani.nant carriers, 4 FCX: Red
2873, 3033-37 (1989) <AT&T Price GaP Order), pets. for rev. pending sub nan.
AT&T y. FCC, No. 91-1178 (D.C. Cir., filed Apr. 16, 1991); 47 C.F.R.
§ 61.42 (c) (1) - (4) •

313 ~ 47 C.F.R. § 61.42(f).

314 The considerations which led us subsequently to streamline AT&T
Tariff 12 offerings, ~ Interexchange Dreier, 6 FCX: Red at 5893-96, 5902, are
not applicable here.

315

316

317

~ 47 C.F.R. § 65.702.

Notice, 6 FCC Red at 3265-66, ~ 43.

,Ig... at 3267-68, ~~ 53, 58.
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built into the separations and Part 69 rules, and the embedded cost of plant
purchased to meet "carrier of last resort" obligations. 318 several IB:s
included with their carments an affidavit by Dr. Alfred Kahn, who advocates a
contribution charge generally equivalent to the revenues fran the UX::S'
special access and interconnection services minus the3~al cost of
providing these services, reduced to a per unit basis. sane ux::s argue
that contribution need not be paid through a separate rate element, but
should instead be recovered by including sufficient overheads in other
rates. 320 These LEes argue that, in any event, the sum of connection and
contribution charges should satisfy the net revenue test. Cincinnati Bell
proposes a surcharge on interconnectors to recover costs f~f stranded
investment due to bypass of the LEe network, aroong other things. 3:

140. several IECs state that a contribution element could be
tr~itional, being

3
.P-.hased out as cross-subs~difas are eliminated ~ rates

al1gned with cost. Z2 NY'NEX asserts that 1 the ux::s are pexnu.tted to
deaverage rates and to price in carpetitive areas closer to i.ncremental
costs, the loss in demand ~~I' LEC services would be less and the contribution
element could be smaller. j SW Bell concedes that only a portion of the
contribution lost due to increased cacpetition can be recovered through
charges related to expanded intet:connection, and suggests altemative rreans
of recovering the lost revenues. 324 Sane LEes argue that failure to provide

318 ~, ~, Ameritech Reply carments at 40-44; Bell Atlantic
Conments at 11-13; BellSouth Ccmnents at 71-76; BellSouth Reply Ccmnents at
26-28; Pacific Ccmnents at 62-63; Pacific Reply carments at 58-65; SW Bell
carments, App. E at 5-10; SW Bell Reply Ccmnents at 21-29 & AJ:p. A at 32-35;
centel Ccmnents at 4-6; Cincinnati Bell carments at 3-5; Cincinnati Bell
Reply Corrrnents at 14-16; USTA Reply Ccmnents at 17-23.

319 ~,~, Kahn Affidavit at 16, 18. .s= ~ Bell Atlantic
Conments at A-13-14; BellSouth corrrnents at 74-75; Pacific Carments at 57-60.

320 GIE corrrnents at 43-44; USTA carments at 52. Bell Atlantic and Dr.
Alfred Kahn support applying the contribution charge to IECs as well as
interconnectors, but argue that where a canpetitor threatens to catpletely
bypass the LEe network, the LEe should be free to exclude the contribution
elercent from the price of its own retail services to that custaner. Bell
Atlantic Ccmnents at 13 n.31; Kahn Affidavit at 18.

321 Cincinnati Bell Ccmnents at 5.

322 ~, ~, Ameritech Reply Ccmnents at 42; BellSouth Reply
carments at 27-28; Cincinnati Bell Reply carments at 4 n.6; SNET CUlilents at
19.

323 NYNEX Comments at 34-35.

324 SW Bell cemnents at E-16-17. It suggests sane potential vehicles
for contribution recovery, including increases in the End User carroon Line, a
surcharge on all or selected remaining services, and a deaveraged rate
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.s=, ~, SW Bell Cooments, App. E at 10-12; BellSouth Cooments

for a contribution element would constitute confiscation. 325

141. NTCA proposes that cost flows to non-Tier 1 carriers that
provide access services jointly with neighboring Tier 1 IECs should be
conside~ in the design of a contribution element and the level of the
charge. Sane state carmi.ssions assert that the IECs should be allowed to
use a contribution charge to recover E!I1'bedded costs or overheads that they
cannot recover in a coopetitive environment. 327 D.C. also suggests including
in the contribution~ accelerated depreciation of plant made obsolete by
the new coopetition.

142. Most of the other Parties, including CAPs, IXCs, large users,
NTIA, and Justice, argue that the Ccmni.ssion should not authorize a
contribution charae for special access or that such a charge should be as
small as possible: 329 These Parties generally contend that a contribution
charge for special access would help pezpetuate non-econanic rates, depress
the use of interconnection, and unfairly insulate IECs against coopetitive
losses, undennining incentives for increased lEC efficiency. A IUII'i:ler of the
Parties opposing a contribution charge argue that given recent decreases in
special access rates and existing volurre discounts, special access includes
little or no support for other services. Sane of these Parties contend that
before the Corrmi.ssion orders creation of a contribution element, the lECs

structure which embodies the cost/rate relationship principles discussed in
the ONA proceeding.

325
at 76.

326 NTCA Cooments at 3; NTCA Reply Cooments at 10-13; TDS Reply
Cooments at 31.

327 .s=,~, california Cooments at 7; D.C. Reply Cooments at 5-6.
~ Wg Florida Cooments at 11-12 (arguing for contribution to be included
in connection charges, not broken out as separate element); pennsylvania
Consurrer Advocate Cooments at 2 (arguing for contribution element to
eliminate any inpacts on basic service rates, Particularly in high-cost
areas) .

328 D.C. Reply Cooments at 5.

329 .s=,~, Teleport Cooments at 46-47; MFS Ccmnents at 82-86; E'MR
Ccmnents at 18; Locate Cooments at 32; IO: Ccmnents at 16; ALTS eatments at
27-29; MFS Reply Cooments at 71-78; Teleport Reply Ccmnents at 10-12; E'MR
Reply Cooments at 20-24; Teleport Denver Reply Ccmnents at 12; AT&T eatments
at 11-12; AT&T Reply Ccmnents at 10-12; M:I Ccmnents at 27; Sprint carments
at 12-13; MidArrerican Reply Cooments at 7; WilTel Caments at 25; lCA Reply
Cooments at 11-17; Ad Hoc Cooments at 30-31; Ad Hoc Reply Ccmnents at 14-17;
Bankers Reply Cooments at 17-18; CcrrpuServe Ccmnents at 9; EDS Ccmnents at 5;
Intennedi.a Reply Cooments at 2; GSA Cooments at 16-19; SBA Ccmnents at 30;
NTIA Reply Ccmnents at 19-21; Justice Reply Ccmnents at 58-66.
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should be required to demonstrate that expanded. interconnection would cause a
loss of contribution to other seIVices. They also argue that revenue fran
any contribution element should be targeted to S\JRX)rt specified pmlic
policy goals. The CAPs stren~ously object to a contribution charge designed
to recover LEe overhead costs. 30

143. Discussion. As discussed in more detail below, we believe
that all market participants should contribute to regulatorily mandated
suwort flows reflected in the LEes' rates for services subject. to
carpet.ition. we are not pem:i.tting the inplementation of a contribution
charge absent further Ccmni.ssion action, however. Instead, we are proposing
to eliminate the only suwort flow that appears to warrant a contribution

~aw~ : ~on~i::~:s:t~:r~i~3~ to

144. At the outset, we reject the method for developing a
contribution charge proposed by many of the LEes and Dr. Kahn, who advocate
allowing the LECs to recover a contribution amount generally equivalent to
their special access and interconnection revenues minus their incremental
cost of providing these seIVices. This awroach would foroe interconnectors
to bear a significant portion of LEe overheads and would tend to result in an
unduly high contribution element, unreasonably discouraging the use of
expanded interconnection. Ultimately, such an approach would reduce the
consumer benefits of carpetition as an incentive for iJrproved IEC efficiency
and innovation. we are therefore 3~2jecting this proposed method for
calculating the contribution charge. 32 A contribution charge designed. to
satisfy a net revenue test would assure that the LEes continue to recover the
same amount of revenue after the :i.nplementation of expanded interconnection
as before, and would also be objectionable for the reasons cited above.

145. On the other hand, the LECs' rates for various access
seIVices may reflect certain regulatorily mandated support mechanisms
designed to achieve social policy objectives. In a carpetitive enviroment,
we believe that all market participants Imlst be required to share the cost of
such support mechanisms. While an excessive contribution charge would
suppress demand for expanded. interconnection and danpen the LEes' incentives
to i.rrprove efficiency and lower prices in response to carpetition, iJrposing
support burdens only on the LEes would also distort the carpet.itive
marketplace by forcing the IECs to charge rates in excess of their cost of

330 .s=,~, MFS Reply cemnents at 78; Teleport Reply carments at
10-12; FMR Reply cemnents at 21.

331 Upon carmission awroval of its request, the IEC could revise its
tariffs to include a contribution charge to reflect. the specified SlJR)Ort
flows.

332 The price cap system and other carmission roles give the I.ECs an
adequate ewertunity to recover general overhead revenues lost when
custaners take service fran an intercormector. we therefore reject the
aJ:gtJralt that failure to pt'OITi.de for a cxntribJt.im elstent CDlStitutes cxnfis::atim.
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providing the service. Accordingly, we reject the argument that the IECs
should not, under any circumstances, be allowed to include a contribution
charge in their~ interconnection tariffs.

146. we believe that any contribution charge in LEe expanded
interconnection tariffs should be targeted to recover only specifically
identified regulatory support rrechanisms or non-cost-based allocations that
are embedded in IEC rates for special access services subject to eatpetition.
This would ensure a fair distribution· among all market participants of the
responsibility for S\JRX)rt f~:f currently iIrposed by our regulations, while
minindzing market disruption.

147. Based on the present record, the only significant non-cost­
based SUR'Ort flow irrposed by our regulations affecting special access is the
over-allocation of General Support Facilities (GSF) costs to special access.
This results fran the Part 69 requirement that the ux:s exclude subscriber
loop inve~tment when allocating GSF overhead costs aroong access
categories. 334 That requirement causes substantial under-allocations of
costs to the ccmoon line category and over-allocations to other categories, .
including both special access and switched transport. several LEes su1::Jnit
that revising that rule would reduce their annual interstate revenue
requiremeo

3ts for both special acceshss anthadswitchedothetr~r:, by ~l. antsedial
amounts. 335 The LEes have not own t any r ...~ ......ator~ y-lIrpO
support flows significantly affect their special access revenue
requirements. 336 Accordingly, we will not allow the LEes to include amounts

333 Any such charge would be structured as a separate rate elerrent
applying equally to interconnected circuits and similar LEe services.
Moreover, any contribution charge should recover revenues no greater than the
demonstrated regulatory support flows that the IEC currently recovers in the
rates for services subject to carpetition. ~ infra note 412 for a
definition of the services c:ieerred subject to carpetition.

334 47 C.F .R. § 69.307 (excluding category 1.3 cable and Wire
Facilities from apportiorunent of GSF investmants). ~.aJ.aQ 47 C.F .R.
§ 36.154 (a) (defining category 1.3) .

335 Arneritech Ccmrents at 42 (rule change would decrease interstate
special access revenue requirenent by $28 million); Bell Atlantic Ccmrents at
10 n.21 ($25 million decrease in interstate special access costs); NYNEX
caments, Exh. F at 6 ($31 million decrease in New York and Massachusetts) ;
Pacific Ccmrents at 27 n.32 ($20 million decrease for Pacific Bell); SW Bell
Reply Ccmrents, ~. C at 14 ($23.4 million decrease); Cincinnati Bell Reply
comments at 17-18 ($1.6 million or $2.1 million decrease out of a total $19.5
million special access revenue requirement) .

336 Sane IECs argue that study-area-wide pricing and the averaging of
the costs of different technologies constitute regulatorily-iIrposed suwort
flows. we address these issues below in our discussion of geographic rate
differentials. ~ infra ':11':11 172-86. Similarly, sane ux:s assert that our
depreciation policy results in non-cost-based allocations. The adequacy of
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related to other possible support flows in a contribution charge absent
further Ccmnission action. LEes asserting that other support flows exist and
seeking to reflect them in a contribution charge ItUSt obtain eatmiSSiCXl
awroval prior to filing tariffs designed to inplenent such a charge.

148. Although in principle it would appear reasonable to allow the
LECs to irrpose a contribution charge to recover GSF over-allocations, in
practice such a policy raises several serious problems. First, it is very
difficult to determine how much of the GSF sugx>rt flows are included in
rates for lEC services subject to eatpetition - J....&.., DSI and 053 seIVioes.
Most of the Tier I price cap lECs have substantially reduced their DSI and
DS3 rates in recent years, and it therefore ~ars likely that rates for
such services recover significantly less GSF suwort aroounts than do other
special access services. The methodologies we have identified for
detennining how much GSF support is erct:ledded in high capacity service rates
appear to be inherently arbitrary. Given our general concerns about the
coopetitive i.npact of contribution charges, we believe that instead of
allowing a contribution charge, it would be far more desirable to revise the
Part 69 rules to allocate GSF costs proportionally to all &&Vice categories.
In a Notice of Proposed Rulema.king contained in this document, we therefore
t;>ropose to revise Section 69.307 in this fashion, and seek carments on this
~ssue.337

149. Accordingly, the lECs will not be allowed to include any
contribution charge in their initial or subsequent expanded interconnection
tariffs absent further Corrmission action. we reach this decision not because

depreciation rates is beyond the scope of this proceeding. MJreover, other
alleged over-allocations raised by the lECs primarily affect switched access
categories and have no (or a ~ minimis) inpact on special access. These
include: the use of a frozen SUbscriber Plant Factor (SPF) rather than
actual Subscriber Line Usage (SLU) to allocate certain non-traffic sensitive
loop plant costs; the allocation of tandem switching costs; the non-distance
sensitive allocation of interexchange trunk circuit equipnent; and
contributions to long-tenn and transitional carrier· cannon line SUWOrt:
pools. Arreritech Reply Ccxrments at 60-61; NYNE:X Ccmnents, Exh. F at 3-4 & 6­
9; SW Bell Reply Carrrents, App. C at 12-13 & 15-16. The alleged over­
allocation of marketing expense raised by Pacific is being addressed by the
Joint Board, and the over-allocation of central office equipnent alleged by
Pacific is ~ minimis, and we are not convinced based on the present record
that it is unreasonable. Pacific Ccmnents at Exh' B. Finally, we lack
sufficient information on the current record to determine whether subsidy
flows in services provided jointly by Tier 1 and smaller r.a::s should be taken
into account in designing any contribution charges, and we will therefore not
pennit inclusion of such alleged flows in contribution charges. ~ aJ.ag
Transport Order at n.178.

337 we also ask interested parties to propose specific methodologies
for calculating a GSF contribution charge for use in the event that we do not
ultimately acq,t our proposal for reallocation of GSF costs. ~ infra
!, 267-69.
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we oppose contribution charges in principle 0 On the contrary, we believe
that where support flows iJrposed by regulation can be c:ieroonstrated to affect
the rates of LEe services subject to carpetition, similar support burdens
should be inposed on interconnecting carpetitors. Rather, we reach this
result because we propose to eliminate, in the very near future, the onl~
substantial support flow that has been demonstrated in this proc::eeding:33
Our proposal for arrendment of the Part 69 ~es govemi.ng the allocation of
GSF costs is discussed in more detail below.

D. TariffiDj

150. Notice. we sought carment on the benefits and dra"lbacks of
using general tariffs or individual contraSi8 for charges for IEC central
office space under physical collocation. With respect to virtual
collocation, we noted that interconnecting Parties might wish to purchase the
central office equiprent that would be dedicated to their use and that
tariffs for this central office electronic equiprent could reflect the texms
of individual contracts betwee.n LEes and interconnectors rather than
generally available tariff rates. 341

151. canments. The LEes generally argue that charges for space
usage for physical collocation should be governed by individually negotiated

338 Given our intention to expeditiously consider rev~s~on of the
current rule governing the allocation of GSF costs, there should be no more
than a few months between the effective date of the IECs' interstate expanded
interconnection tariffs and action on our proposal for the reallocation of
GSF costs. The LEe tariffs i.nplerrenting expanded interconnection will not
becare effective until approximately eight months after adoption of this
Order, except in the case of LEes that already !:lave intrastate expanded
interconnection arrangements in effect and are required to iJlplerrent interim
tariffs. In light of this and the administrative difficulties associated
with iIrplerrenting a contribution charge, we believe that provision for an
interim contribution charge is not necessary. In the case of price cap IECs,
the low end adjustrrent procedures which permit rate increases if I.EC eamings
dip below a pre-determined level will provide adequate protection given the
limited time period involved. If the Catmi.ssion determines that GSF costs
should not be reallocated to eliminate the current support flows, we would
allow inclusion of GSF costs in a contribution charge to the extent that they
are recovered through the charges for services subject to carpetition. ~
~ ~~ 267-69.

339 ~ infra ~~ 243-45.

340 Notice, 6 Fa: Red at 3265, ~ 42.

341 ~ at 3265, n.29.
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contracts, not tariffs. 342 They contend that rates and tenns would be
cacplex and would have to be tailored for individual central offices.
SW Bell and mNEX propose that the standard connection charge be tariff~

but argue that given the diversity of central offices and custaaer
requirements, the other, more variable aspects of both physical and virtual
collocation should be subject to negotiated cQntracts, which the camdssico
could inspect to ensure non-discrimi.nation. 343 A n\ri:)er of the 1ECS also
assert that space rental is not a Title II camunications carmon carrier
service and therefore cannot be tariffed. 344 AT&T proposes that 1ECS charge
interconnectors on an individual case basis for installation and maintenance
of special ~rt dedicated to interconneetors that the ux:s do net
ordinarily use.

152. M::>st of the CAPs, non-daninant IXCs, and certain users urge
the Carmission to require 3~t all services be offered under tariff, so as to
ensure nondiscrimination. 4 certain of them, however, request the flex!­
bility to negotiate the tenns and conditions of their arrangements with the
IECs, arguing that negotiated arrangements would provide flexibility_to
acccmoodate varying central office configurations and equipnent types.347
The users generally assert that terms :f4fuld be publicly disclosed and
available on a nondiscriminatory basis. eatpTel argues that central
office SPace is IIincidental" to carmunications service and can be
tariffed. 349

342 ~,~, NYNEX Ccmnents at 27-31; Bell Atlantic Ccmnents at A­
12-13; U S West Ccmnents at 49-51; SW Bell carments, AI:P. C at 9-10; centel
Ccmnents at 9-11; SNET Ccmnents at 18-19; Cincinnati Bell Ccmnents at 6-7;
Lincoln Corments at 7-8; USTA cemnents at 33-35; Rochester Reply Ccmnents at
16-17.

343 ~,~, SW Bell Reply eatrnents at 74-77; NYNEX Reply caments
at Exh. 2, Exh. 7.

344 ~,~, NYNEX Ccmnents at 28-29; Bell Atlantic eatrnents at A­
12; U S West Ccmnents at 49-51; SW Bell Ccmnents at C-9-10; centel caments
at 9-11; Cincinnati Bell eatrnents at 6-7.

345 AT&T cemnents at 16.

346 ~, ~, HE'S carments at 73-75; Locate Ccmnents at 28-29;
Indiana Digital Access Ccmnents at 9-10; Allnet carments at 5; CaIpTe1
eatments at 15-17; CacpTel Reply cemnents at 18-20; Mid1merican Reply
cemnents at 7; Ad Hoc cemnents at 30; urc cemnents at 10; ICA Reply caments
at 15; Ohio LINX ~ Parte at 1 (sept. 8, 1992).

347 ~,~, Teleport Denver cemnents at 11; 10: carments at 13-14;
API carments at 19-20; lCA Caments at 17-18.

348

349

~, ~, Bankers Ccmtelts at 17-18.

CCJtpTel Ccmnents at 16-17.
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153. The Illinois and Michigan camdssions argue that to prevent
discrimination, all arrangements negotiated between ux::s and intercomectOt'S
should be made public and available for purchase by other interconnectors. :350
The Florida comnission suggests that if interconnect.ors have the option of
taking physical or virtual collocation, IEC-eAP negotiations and market
forces would generate reasonable space allocations and rates, but argues for
tariffed rates for power and other central OffiCj! suwort services so as to
avoid LEe discrimination against interconnectors. 51

154. NTIA suggests that uoc:s and interconnectors be allowed to
negotiate interconnection agreements on an individual case basis, but argues
that such agreerrents should

2
eventually be tariffed so that the CCIImission can

ensure nondiscrimination. 35 Justice contends that the CCIImission should
require tariffing of central office space as part of the connection charges.
It argues that this would eliminate discrimination and clarify the
carmission's jurisdiction over the provision of real estate for inter­
connection p.u:poses. Justice states that this would not preclude uoc:s fran
setting different tariffed ra5s~ for each central office to reflect the
varying market value of space. SBA recarrrends that the IECs be required
to file tariffs for space rental, but that .iPterconnectors be pennitted to
negotiate off-tariff contracts with the LEes.354

155. Discussion. This proceeding involves two issues regarding
how the LEes should tariff expanded interconnection offerings. The first
question is whether the LEes should be required to offer such services
through tariffs at generally available, averaged rates, or whether they
should be permitted to provide these services pursuant to individually
negotiated tariff provisions. The second question is whether central office
space usage under physical collocation can be tariffed under the
cemmmications Act.

156. General y. IndiyidJ]ijlly Negotiated Tariffs. we recognize the
need for flexibility in structuring certain elements of~ inter­
connection tariffs to meet the individual needs of interconnectors and the
conditions in different LEe central offices. At the same time, we recognize
the need to protect interconnectors fran discrimination by the lECs.

157. In light of the LEes' substantial market power over~
interconnection offerings, and their incentive to set the tenns and
conditions of such offerings in a manner that is disadvantageous to inter-

350

351

352

353

354

Illinois Ccxrments at 8-9; Michigan Ccxrments at 10, 12.

Florida Ccxrments at 13-14.

NTIA Reply Ccxrments at 10-12.

Justice Reply carmants at 39.

SBA CCmrents at 28-29.
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connectors, we believe that tariffing requirements nust be established to
prevent anticoopetitive pricing and discrimination. Accordinqly, the ux:s
are to tariff general tenns and conditions applicable to their physical
collocation and to their virtual collocation expanded interconnectian
offerings. 355 we will require that the LEes provide the following expanded
interconnection elements pursuant to generally available tariffs at study­
area-wide averaged rates under both physical and virtual collocatioo:
(1) the cross-connect element, which covers the short cable connection fran
the IEC distribution frame to the central office electronic equ!pnent owned
by or dedicated to the interconnector; and (2) any ccntr!butioo cha%ge that
may be penni.tted in the future. Since these elerents will be fairly
standard, we see no need for the greater flexibility possible with use of
individually negotiated tariff provisions.

158. we also conclude, with respect to certain other connection
charge elements, that charges may reasonably differ by central office due to
variations in costs, but should be unifonn for all intercormectors in each
individual central office. These elements include: (1) charges for central
office space usage under physical collocation, which DUst be tariffed at a
unifonn charge per square foot (or other unit) of space for all inter­
connectors in any given central office; (2) labor and materials charges for
initial preparation of central office space under physical collocation and
for installation, repair, and maintenance of central office el~C
equipnent dedicated to interconnectors under virtual collocation; and
(3) other charges that reasonably can be standardized for each central
office, such as those for power, environmental conditioning, and use of riser
and conduit space. If different interconnectors use different amounts of
space, desire arrangements that require different aroounts of time and
materials to construct, or have different preferences regarding installation,
maintenance, and repair by LEe personnel, total charges will differ
accordingly, but the unit charges should be unifonn in each central office.

159. On the other hand, it appears that the rates, tenns, and
conditions for the use of different types of central office electronic
equiprent dedicated to interconnectors under virtual collocation are best
tailored to reflect individual circumstances. For exarrple, interconnectors
may wish to use different types of central office equipnent with
significantly differing costs, o:t. IECs and intercormectors may negotiate
different financial arrangements. j57 we will allow the lECs and inter-

355 While the tenns and conditions for expanded interconnection
offerings may differ, they must be generally available.

356
loadings.
day.

Labor and materials charges may include appropriate overhead
Labor rates may also differ by type of personnel or by time of

357 For exarcple, in sane instances, the interconnector and the IEC may
agree that the LEe will purchase interconnector central office equipnent fran
third-party vendors and recover these costs fran interconnectors through
connection charges. In other situations, they may agree that the 1EC will
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connectors to negotiate the rates, terms, and conditions of such connection
charge subelements, but will require the LEes to file those rates, tems, and
conditions, which must then ~8 made available to all similarly situated
intercormectors under tariff. we expect lECs and interconnectors to
cooperate in developing the terms and conditions of interconnection
arrangements within the guidelines we establish in this Order. 359

160. Tariffing Qf central Office SgiCe Usage. we believe that
the public interest requires tariffing of IEC central office space usage
under physical COll~nion in order to prevent anticarpetitive or
discriminatory pricing. Absent tariff regulation by the Ccmnission, ux::s
could undennine the viability of expanded interconnection by over-charging
interconnectors for floor space, power, and envirormental conditiOll1IrJ. With
today's fiber optic and microwave. technQlogy, electronic equipnent collocated

purchase Qr lease this equipnent fran the interconnector, with tariffed
charges paid by the intercormector based on the purchase or lease price.

358 .s= sea-Land service, Inc. v. ICC, 738 F.2d 1311 (D.C. Cir. 1984)
(individually negotiated rates are not ~ ~ unreasonably discriminatory, in
viQlation Qf Interstate Ccmnerce Act, if tariffs erri:xxiying contract rates are
filed and are generally available to others similarly situated); ~
TelecgmJUDications Com. V. FCC, 917 F. 2d 30, 38 (D.C. Cir. 1990) (sane
principle applies under Corrrcn.micatiQns Act). .s=.aJ.ag Haislin InduS.,
U.S. V. Primary Steel, Inc., 110 S. Ct. 2759 (1990).

359 If the LE'Cs and interconnectors are unable to reach agreement on
all intercQnnectiQn prQvisions, the LEes will be required to file expanded
interconnection tariffs in accordance with the schedule established herein•
.s= .1Dfi:a <J[<J[ 259-63. Of course, this does not prevent the negotiation of
expanded interconnection arrangements after the filing of the initial
tariffs.

360 The New York Public service Ccmni.ssion, in its order approving New
York TelephQne's physical collocation offering, required that the space usage
rates and conditions established for each central office be filed as an
attachment to the tariff and be made available to other interconnectors, and
reserved the authority to regulate central office space offerings through the
fonnal tariff process if necessary . Order Regarding OrIS II Galpliance
Filing, cases 29469 and 88-<-004 (N.Y. PSC May 8,1991), slip op., Analysis
at 43-44. The Massachusetts Department of Public Utilities concluded that it
has jurisdictiQn over physical collocatiQn space, which is ancillary to the
provision of telecamnmications service, and ordered that the charges for
such space be tariffed. Cgtplaint of Teleport CgrmunicatiOOS-Boston seeking
the Provision Qf certain InterconnectiQn Arrangemmts fran the New England
Tel. and Tel. Co., D.P.U. 90-206, D.P.U. 91-66, at 27-30 (Mass. Dept. Pub.
Util. July 31, 1991).
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in the LEe central office is necessary to provide interconnected circuits.361
Therefore, the use of IEC central office space is an essential element of
physical collocation for which carpetitive altematives are not available.
Absent tariff oversight, the LEe could seriously undezmi.ne the utility of
physical collocation through the tenns and conditions for central office
space usage.

161. we conclude that we have statutory authority to inpose such a
requirement in the present circumstances. Title II of the CClmunications Act
gives the carmission specific regulatory authority over CCIl'I'OOIl carriers
engaged in the provision of interstate or foreign camumi.cations service.362
Our authority to require I.ECs to tariff, pursuant to Title II, central office
space for physically collocated expanded interconnection is thus dependent em
whether such a service is both a "carm.mications service" and provided on a
"ccmnon carrier" basis. we conclude that central office space for }i1ysical
collocation satisfies both criteria.

162. First, central office space for }i1ysical collocation is a
camu.mi.cations service. '!be Act defines camumications to include: "all
instrumentalities, facilities, apparatus, and services (aroong other things,
the ~~t, forwarding, and delivery . . • ) incidental to" camu.mi­
cations. we conclude that central office space for physical collocation
is an "incidentJ~" service and thus falls within the statutory definition of
camu.mi.cations. 4 The carmission has held offerings to be "incidental" to
carmmications, and therefore carmmications services themselves, if they axe

361 To cross-connect a CAP's (or other Party"~) high capacity circuits
to a LEe' s distribution frame, the CAP's electronic circuit terminating
equipnent must be in the same building as the LEe distribution frame. .s=
MFS carrcents at 48-49 & n. 69 (technological standards applying to cross­
connects essentially require that equipnent be in same building).

362 47 U.S.C. §§ 201-226.

363 47 U.S.C. § 153 (a) .

364 The legislative history manifests a COngressional intent that the
"incidental to" language in the Act be intezpreted broadly. * Arrer¥jJent of
section 64.702 of the carmission's Rules and Regulations (second CgJputer
Inquiry), Tentative Decision, 72 Fa:: 2d 358, 414-16 & nn.84-89 (1979). MJre
specifically, the "incidental to" language in the CcmtI.1nications Act stems
fran the 1906 HeP:>um A1tencm:mt to the Interstate amneroe Act of 1887,
34 Stat. 584, orig-inallv codified at 49 U.S.C. § 1(3) (a), partially revised
and currently codified at 49 U.S.C. § 10102(26). In that amenanent, COngress
authorized the Interstate Ccmnerce carmission to assert jurisdiction over
such railroad activities as the leasing of railroad cars, tracJc.age, and other
facilities by expanding the definition of "transportation" to include "all
instrumentalities and facilities of shipnent or carriage. . • and all
services in connection with the receipt, delivery, •.. storage and handling
o£ property transported." 49 U.S.C. § 1 (3) (a) .
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